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EXAMINER'S ANSWER 



This is in response to the appeal brief filed June 26, 2006 appealing from the Office action 



mailed January 26, 2006. 



(1) Real Party in Interest 

A statement identifying by name the real party in interest is contained in the brief. 
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(2) Related Appeals and Interferences 

The examiner is not aware of any related appeals, interferences, or judicial proceedings 
which will directly affect or be directly affected by or have a bearing on the Board's decision in 
the pending appeal. 

(3) Status of Claims 

The statement of the status of claims contained in the brief is incorrect. A correct 
statement of the status of the claims is as follows: 

This appeal involves claims 3,9-11,27-29,36-39,44-50,55-59,63,68-71,75-77,80-83, and 

88-95. 

Claims 84-87 are allowed. 

Claims 4-7,31-33,40-43, 64-66,72-74,78, and 79 are objected to as being dependent 
upon a rejected base claim, but would be allowable if rewritten in independent form including all 
of the limitations of the base claim and any intervening claims. 

Claims 51-54 would be allowable if rewritten to overcome the rejection(s) under 35 
U.S.C. 112, 2nd paragraph, set forth in this Office action and to include all of the limitations of 
the base claim and any intervening claims. 

(4) Status of Amendments After Final 

The appellant's statement of the status of amendments after the third non-final rejection 
contained in the brief is correct. 

(5) Summary of Claimed Subject Matter 

The summary of claimed subject matter contained in the brief is correct. 
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(6) Grounds of Rejection to be Reviewed on Appeal 

The appellant's statement of the grounds of rejection to be reviewed on appeal is 
substantially correct. The changes are as follows: 

Claims 49-59 are rejected under 35 USC 112, 2 nd paragraph, as being indefinite for 
failing to particularly point out and distinctly claim the subject matter which applicant regards as 
the invention. 

WITHDRAWN REJECTIONS 

The following ground of rejection is not presented for review on appeal because it has 
been withdrawn by the examiner. Claims 40, 65-67, and 84-87 under 35 USC 103 as obvious 
over Freek in view of Waterbury. 

(7) Claims Appendix 

The copy of the appealed claims contained in the Appendix to the brief is correct. 
(8) Evidence Relied Upon 

5,996,837 FREEK et al. 1 2-1 999 

4,232,797 WATERBURY 1 1 -1 980 

(9) Grounds of Rejection 

The following ground(s) of rejection are applicable to the appealed claims: 

Claims 49-59 are rejected under 35 U.S.C. 112, second paragraph, as being indefinite 
for failing to particularly point out and distinctly claim the subject matter which applicant regards 
as the invention. Specifically, the claims are rejected for the following reasons: 

In claim 49, it is unclear if the drink opening is located in the top edge or the wall. 



Application/Control Number: 10/065,722 Page 4 

Art Unit: 3727 

Dependent claims not specifically mentioned are rejected as depending from rejected 
base claims since they inherently contain the same deficiencies therein. 

Claims 3,9-11,27-29,36-40,44-50,55-59,63,68-71,75-77,80-83, and 88-95 are rejected 
under 35 U.S.C. 103(a) as being unpatentable over Freek (US 5,996,837) in view of Waterbury 
(US 4,232,797). 

Freek teaches a lid with a mounting ring 18 and the possibility of a plug on the lid at 
column 3, lines 63-65, but is silent regarding the specifics of the plug. 

Waterbury teaches a mounting recess, a mounting plug and closure plug, the tab closure 
having a hinge 16 and a lift tab 17 (see figures 4-6). Regarding the plug having a peripheral lip 
contacting the open end of the recess wall, see figures 11-16. 

It would have been obvious to one of ordinary skill in the art at the time the invention was 
made to make apply the teaching of a tab closure as taught by Waterbury and to make it thin 
enough to be mounted in and accommodate the purpose of the nose recess, i.e., the mounting 
portion, of Freek for those not wishing to remove the plug and for maintaining the plug hingedly 
attached to the lid top wall. 

Regarding the snap-fit engagement between the plug and recess, it would have been 
obvious to one having ordinary skill in the art at the time the invention was made to make the 
plug bigger since the examiner takes Official Notice of the equivalence of a snap-fit engagement 
and a friction-fit engagement for their use in the closure art and the selection of any of these 
known equivalents to secure a plug within a lid recess would be within the level of ordinary skill 
in the art. 

Regarding the drafts of the peripheral walls of the mounting recess, it is known in the art 
to provide peripheral walls of a recess with the same or different drafts. 
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It is noted that the common knowledge or well-known in the art statements are taken to 
be admitted prior art because appellant either failed to traverse the examiner's assertion of 
official notice or that the traverse was inadequate. 

(10) Response to Argument 

Appellant's remarks to the rejection of claims 49-59 under 35 USC 112, 2 nd paragraph 
are silent. Thus, the examiner considers appellant acquiesces to the rejection of the claims. 

In response to applicant's argument that Waterbury is nonanalogous art, it has been held 
that a prior art reference must either be in the field of applicant's endeavor or, if not, then be 
reasonably pertinent to the particular problem with which the applicant was concerned, in order 
to be relied upon as a basis for rejection of the claimed invention. See In re Oetiker, 977 
F.2d 1443, 24 USPQ2d 1443 (Fed. Cir. 1992). In this case, both issues are applicable. First, 
Waterbury is directed to a reclosable drinking lid having a drink opening reclosed by a plug. 
The plug initially seals the drink opening (column '2, line 65) and then re-closes (column 5, lines 
24-25) the drink opening with the closure element of synthetic plastic material. This teaching of 
a plug for a drinking opening of a beverage container lid is both in the field of appellant's 
endeavor (beverage container lid with a drinking opening) and is more than "reasonably 
pertinent to the particular problem with which the applicant was concerned". 

In response to applicant's argument that the examiner's conclusion of obviousness is 
based upon improper hindsight reasoning, it must be recognized that any judgment on 
obviousness is in a sense necessarily a reconstruction based upon hindsight reasoning. But so 
long as it takes into account only knowledge which was within the level of ordinary skill at the 
time the claimed invention was made, and does not include knowledge gleaned only from the 
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applicant's disclosure, such a reconstruction is proper. See In re McLaughlin, 443 F.2d 1392, 
170 USPQ 209 (CCPA1971). 

It is established by both appellant and the examiner that Freek discloses the use of a 
plug to close the drink opening, but does not disclose the details of a plug. Appellant asserts the 
disclosure of Freek "is entirely unconcerned with, a reclosable tab". The examiner asserts that 
Freek is merely silent as to the reusability of the plug to reclose the drink opening. This does 
not suggest there is no motivation to make the plug reusable. 

It is suggested by the examiner that the knowledge which was within the level of ordinary 
skill at the time the claimed invention was made would in fact make the plug of Freek reusable 
to reclose the drinking opening since the contents of the drinking cup associated with Freek are 
not typically consumed all at once. For this reason, one desirous of making the lid of Freek 
capable of prevent spillage of unconsumed product would in fact turn to a teaching of a 
reclosable plug, which is found in Waterbury. 

Regarding appellant's remarks in the first paragraph of page 1 1 of the appeal brief, it is 
agreed that the nose portion of Freek is not part of appellant's invention. However, the nose 
recess of Freek provides the mounting portion for a plug closure taught by Waterbury to the lid 
of Freek. 

Appellant asserts in the second paragraph on page 1 1 of the brief that "[n]o meaningful 
motivation or reason has been offered for the combination". The examiner contends that the 
motivation, suggestion and teaching are found in the art and in the knowledge which was within 
the level of ordinary skill at the time the claimed invention was made as set forth above. The 
rejection should be sustained. 
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Regarding the third argument presented by appellant beginning in the last paragraph of 
page 1 1 , the examiner contends appellant has not fully appreciated the prior art teaching. One 
desirous of re-closing the drink opening in the lid of Freek would not simply use just the plug 
portion entering the drink opening, but would seek to use a plug which would remain with the lid 
for the purpose of opening and re-closing the drink opening through multiple cycles. Thus, the 
entire closure plug of Waterbury would be applicable and used as a closure for the lid of Freek 
for the purpose of re-closing the drink opening. This would include the mounting plug and the 
drinking plug connected by a strap. 

Wherein the rejection to claims 84-87 have been withdrawn, no response directed to 
appellant's remarks are offered by the examiner. 

(11) Related Proceeding(s) Appendix 

No decision rendered by a court or the Board is identified by the examiner in the Related 
Appeals and Interferences section of this examiner's answer. 

For the above reasons, it is believed that the rejections should be sustained. 

Respectfully submitted, 

Robin A. Hylton 

Primary Examiner GAU 3727 
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Nafijan Newhouse 
SPE GAU 3727 



^ Jes Pascua 

Primary Examiner GAU 3727 



